RESOLUTION NO. 20-15
A RESOLUTION OF THE PLANNING COMMISSION OF
THE CITY OF MORGAN HILL APPROVING AN
AMENDMENT TO A CONDITIONAL USE PERMIT TO
ALLOW INSTALLATION OF UP TO NINE PANEL
ANTENNAS ON EXISTING POLES MOUNTED ALONG
THE EXISTING PERIMETER FENCE LOCATED AT THE
EXISTING CITY OF MORGAN HILL WATER TANK
LOCATED ON THE EASTERLY SLOPE OF EL TORO
(APN 773-090-30)
WHEREAS, Conditional Use Permit UP-88-05: El Toro-Dunne was approved by
the Planning Commission at their regular meeting of June 14, 1988;
WHEREAS, the Planning Commission approved an amendment to Conditional
Use Permit UP-88-05: El Toro-Dunne allowing the installation of up to eight panel
antennas along the perimeter fence at their regular meeting of January 27, 2004;
WHEREAS, on September 4, 2020, J5 Infrastructure Partners, on behalf of AT&T
Mobility, submitted an application to amend Conditional Use Permit UP-88-05: El ToroDunne to allow for up to nine panel antennas to be installed on existing poles mounted
along the existing perimeter fence located at the existing City of Morgan Hill water tank
located on the easterly slope of El Toro;
WHEREAS, the Development Services Director has determined that the Project
is exempt from the California Environmental Quality Act (CEQA) pursuant to Section
15301 Class 1 of the CEQA Guidelines as the Project consists of upgrades to an existing
telecommunication facility, and the project would involve a minor addition to the existing
structures that would not exceed 50 percent of the floor area or 2,500 square feet. The
proposed changes would be contained solely within the existing footprint of the
telecommunication facility;
WHEREAS, such request was considered by the Planning Commission at their
regular meeting of November 24, 2020; and
WHEREAS, testimony received at a duly-noticed public hearing, along with
exhibits and drawings and other materials have been considered in the review process.
NOW, THEREFORE, THE MORGAN HILL PLANNING COMMISSION DOES
RESOLVE AS FOLLOWS:
SECTION 1. The conditional use as hereby approved is consistent with the Zoning
Ordinance and the General Plan as described below and in the staff report
dated November 24, 2020.
SECTION 2. The approved upgrades to an existing telecommunication facility have
been found consistent with the criteria for Wireless Communications
Facilities approval contained in Section 18.96.050 E of the Zoning Code
and hereby adopted:
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1. The facility is consistent with the requirements of Chapter 18.96
Wireless Communications Facilities.
2. The facility is sited and located in the most preferred manner possible,
as described in Section 18.96.070 (Preferred Siting and Location),
while meeting the applicant's wireless service objectives; and
3. All the findings required for the conditional use as specified in Chapter
18.108 (Specific Permit Requirements) can be made for the proposed
facility.
SECTION 3. The approved conditional use has been found consistent with the criteria
for Conditional Use Permit approval contained in Section 18.108.030 of
the Zoning Code and hereby adopted:
a.

The proposed use is allowed in the applicable district.

The project site is zoned Open Space (OS). Wireless Communications
Facilities consistent with the requirements of Chapter 18.96 Wireless
Communications Facilities are a conditional use in the OS zoning district.
b.

The proposed use is consistent with the General Plan, Zoning
Code, and any applicable specific plan or area plan adopted
by the City Council.

The telecommunications facility is existing. The project is proposing to
make upgrades to an existing facility in the OS zone district on Cityowned property. This is the most preferred location and siting according
to the Zoning Ordinance. The proposed telecommunication use is
consistent with the Economic Development Goal (ED-9) by providing
infrastructure that will help make Morgan Hill a competitive business
location. The current proposal also advances the Telecommunications
Goal (SSI-18) and policies by siting the facility on City-owned property,
by upgrading the City’s telecommunications system to allow increased
coverage, eliminating existing weak spots, and offering future collocation
opportunity.
c.

The site is suitable and adequate for the proposed use.

The proposed upgrades to the existing telecommunications facility fit
within the existing footprint of the project site and does not require
modification to the footprint of circulation (service roads) of the property.
The location provides a 750-foot buffer to the nearest residential use. The
water tank/El Toro site also provides an ideal location for the
telecommunication facility based on the needed coverage area,
topography, and the heights of nearby structures.
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d.

The location, size, design, and operating characteristics of the
proposed use will be compatible with the existing and future
land uses in the vicinity of the property.

The proposed project will be upgrading an existing facility. The installation
of the upgrades will cause minimal disruption during the construction since
the nearest residential use is approximately 750 feet away. There are no
long-term disruptions since the facility is unmanned, fully secured, and
does not emit any noise or odor.
e.

The proposed use will not be detrimental to the public health,
safety, and welfare.

Pursuant to the Federal Telecommunications Act of 1996, the City may
not deny an application for a wireless telecommunications facility due to
perceived health risks if the proposed facility complies with Federal RF
exposure standards. Based on the worst-case modeling, exposure at
any accessible rooftops or ground walking/working surfaces in the project
vicinity will be below the FCC’s occupational and general public exposure
limits. Typical operation of the facility will not produce any noise, except
for the existing generate that would operate in the event of a power
outage. As a tertiary power source, use of the generator would be
infrequent and given the considerable distance to the nearest residence
should not be detrimental to the surrounding public health, safety and
welfare. Addition of the antenna or its related impacts. The addition of the
antenna will not affect the potential use of the generator nor will it alter the
existing facilities potential impacts on public health, safety, or welfare. A
report will be prepared after installation to confirm the facilities’ compliance
with FCC standards.
f.

The proposed use would not have a substantial adverse effect
on traffic circulation and on the planned capacity of the street
system.

The wireless telecommunication facility would be unmanned. It is
anticipated a technician will visit the site approximately once a month.
The existing facility and service roads have enough space to
accommodate the minimal traffic.
g.

The proposed use is properly located within the city and
adequately served by the existing and planned services and
infrastructure.

The wireless telecommunication facility is located within the City limits and
on City property. The property is currently served by PG & E, City water
and sewer. The proposed project will be adequately served by the existing
and planned services and infrastructure.
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SECTION 4. The telecommunication facility shall be expressly conditioned to operate
in conformance with statement of operations incorporated herein and as
attached as Exhibit “A-Project Description”. Any expansion,
intensification, or changes to the uses approved under this Conditional
Use Permit shall be permitted only upon amendment of this Conditional
Use Permit or approval of a separate Conditional Use Permit application.
SECTION 5. Notice is hereby given that, pursuant to the Mitigation Fee Act, the City of
Morgan Hill charges certain fees (as such term is defined in Government
Code Section 66000) in connection with approval of your use for the
purpose of defraying all or a portion of the cost of public facilities related
to your development project (Mitigation Fee Act Fees). These fees do not
include fees for processing applications for governmental regulatory
actions or approvals, or fees collected (a) under development agreements,
(b) pursuant to agreements with the Morgan Hill Redevelopment Agency
or (c) as a part of your application for development allocations under the
City’s Residential Development Control System. The Mitigation Fee Act
Fees applying to your project are listed in the schedule of fees provide.
Notice is also hereby given that you have the opportunity to protest the
imposition of the Mitigation Fee Act Fees within 90 days of the approval of
the approval or conditional approval of your development project and that
the 90-day approval period in which you may protest has begun. This right
to protest does not apply to voluntary Residential Development Control
System fees.
SECTION 6. The approved project shall be conducted in a manner consistent with the
following conditions of approval:
1. TIME LIMITS
The Conditional Use Permit approval shall remain in effect for 24 months
to November 24, 2022. Failure to exercise the use within this term shall
result in termination of approval unless an extension of time is granted
prior to the expiration date. (MHMC 18.104.210)
2.
LENGTH OF APPROVAL
This approval is valid for an initial maximum period of ten years to
November 24, 2030. The approval may be extended by the Development
Services Director from the initial approval date for a subsequent five years
and may be extended by the director every five years thereafter upon the
verification of the wireless communications provider's continued
compliance with this chapter and with the findings and conditions of
approval under which the application was originally approved. (MHMC
18.96.050)
3.

CESSATION OF OPERATIONS
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A new permit shall be required if a site is to be used again for the same
purpose as permitted under the original permit if a consecutive period of
six months have lapsed since cessation of operations. (MHMC 18.96.050)
4.
TRANSFER OF OWNERSHIP
In the event that the original permit holder sells its interest in a wireless
communication facility, the succeeding carrier shall assume all project
responsibilities and shall be held responsible for maintaining consistency
with all permit requirements and conditions of approval. (MHMC
18.96.050)
5.

PRIOR TO COMMENCMENT OF THE CELL TOWER USE:

a.

Prior to the commencement of the telecommunication facility, all
antennas and associated equipment shall be painted the same
color as the existing antennas, poles, and equipment.

b.

All improvements as shown on the plans plan set titled “CCL03263
MORGAN HILL STUB POLE-INDOOR EQUIPMENT” dated
August 3, 2020, on file with the Planning Division, in application
AAE2020-0003: W. Dunne-AT&T, shall be completed to the
satisfaction of the Development Services Director.

c.

All applicable City, County, State and Federal regulations and
documentation shall be completed and in place for the
telecommunication facility prior to the commencement of the use.

d.

Prior to the issuance of a building permit, project shall obtain an
encroachment permit if working within the City’s easements, or
right-of-ways.

e.

A “property use agreement” shall be executed between AT&T
Wireless and the City of Morgan Hill prior to the issuance of building
permits.

6.

OPERATIONS AND MAINTENANCE REQUIREMENTS

a.

Inspections and Emergencies. The city or its designee may enter
onto the facility area to inspect the facility upon reasonable notice
to the permit holder. The permit holder shall cooperate with all
inspections. The city or its designee may enter the facility and
support, repair, disable or remove any elements of the facility in
emergencies or when the facility threatens imminent harm to
persons or property. (MHMC 18.96.090)

b.

Contact Information for Responsible Parties. The permit holder
shall at all times maintain accurate contact information for all parties
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responsible for the facility, which shall include a phone number,
street mailing address and email address for at least one natural
person. All such contact information for responsible parties shall be
provided to the Development Services Director upon the
community development director's written or verbal request.
(MHMC 18.96.090)
c.

General Maintenance. The site and the facility, including but not
limited to all landscaping, fencing and related transmission
equipment, shall be maintained in a neat and clean manner and in
accordance with all approved permits and conditions of approval.
(MHMC 18.96.090)

d.

Removal of Discontinued Equipment. All equipment and
improvements associated with a wireless communications facility
shall be removed within 30 days of the discontinuation of the use,
and the site shall be restored to its original pre-construction
condition. If a permit holder fails to remove a discontinued facility,
the city may remove or cause to remove the facility at the permit
holder's sole expense. (MHMC 18.96.090)

e.

Change in Federal or State Regulations. All facilities shall meet the
current standards and regulations of the FCC, the California Public
Utilities Commission, and any other agency of the federal or state
government with the authority to regulate wireless communications
providers. If such standards and/or regulations are changed, the
wireless communications provider shall bring its facilities into
compliance with such revised standards and regulations within
ninety days of the effective date of such standards and regulations,
unless a more stringent compliance schedule is mandated by the
controlling federal or state agency. Failure to a bring wireless
communications facility into compliance with revised standards and
regulations shall constitute grounds for the immediate removal of
the facility at the wireless communications provider's expense.
(MHMC 18.96.090)

f.

RF Exposure Compliance. All facilities shall comply with all
standards and regulations of the FCC and any other state or federal
government agency with the authority to regulate radio frequency
(RF) exposure standards. (MHMC 18.96.090)

g.

Within the first six (6) months of operation, a Radio Frequency
report shall be submitted to the City documenting the actual Radio
Frequency Electro-Magnetic Energy generated from the facility.
The report shall specify any actions necessary to bring the facility
into compliance with FCC occupational and general public
exposure limits.
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7.

OTHER CONDITIONS

a.

Indemnification/Hold Harmless. Applicant agrees to defend,
indemnify, and hold harmless the City of Morgan Hill, its officers,
agents, employees, officials and representatives (Indemnitees)
from and against any and all claims, actions, or proceedings
arising from any suit for damages or for equitable or injunctive
relief which is filed against City to attack, set aside, void or annul
its approval of this discretionary project or any related decision, or
the adoption of any environmental documents which relates to
said approval. The City shall promptly notify the Applicant of any
such claim, action or proceeding and the City shall cooperate fully
in the defense thereof. In the event that Applicant is required to
defend Indemnitees in connection with the proceeding,
Indemnitees shall retain the right to approve (a) the counsel to so
defend Indemnitees; (b) all significant decisions concerning the
manner in which the defense is conducted; and (c) any and all
settlements, which approval shall not be unreasonably withheld.
This indemnification shall include, but is not limited to, (a) all pretender litigation costs incurred on behalf of the City, including
City's attorney's fees and all other litigation costs and expenses,
including expert witnesses, required to defend against any lawsuit
brought as a result of City's approval or approvals; (b) reasonable
internal City administrative costs, including but not limited to staff
time and expense spent on the litigation, after tender is accepted;
and (c) all damages, costs, expenses, attorney fees or expert
witness fees that may be awarded to the prevailing party arising
out of or in connection with the approval of the application or
related decision. City may, in its sole discretion, participate in the
defense of such action; but such participation shall not relieve
Applicant of its obligations under this condition. The undersigned
hereby represents that they are fully empowered by the Applicant
as their agent to agree to provide the indemnification, defense and
hold harmless obligations, and the signature below represents the
unconditional agreement by applicant to be bound by such
conditions.

b.

Submit two (2) signed copies of Resolution No. 20-15 to the
Planning Division prior to issuance of building permits.

c.

Any intensification of the use identified in the Statement of
Proposed Operations that would result in greater than nine (9)
total panel antennas associated with this use shall require further
amendment to the use permit.

GREG DAVIS - AT&T

12/09/2020
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EXHIBIT "A"
Project Description

September 2, 2020
Planning Division
City of Morgan Hill
17575 Peak Ave
Morgan Hill, CA 95037
RE:

LETTER OF INTENT
1305 West Dunne Ave (AT&T Site ID: CCL03263)

Planning Division:
AT&T would like to modify the existing unmanned telecommunication facility at 1305 West
Dunne Ave.
The Detailed Scope of Work consists of the following:
SECTOR A
· REMOVE (3) PANEL ANTENNAS AT POS. 1, POS. 3 & POS. 4
· REMOVE (1) RRUS 11 B12 FROM NEAR ANTENNAS
· RELOCATE (1) PANEL ANTENNA FROM POS. 2 TO POS. 1
· INSTALL (2) PROPOSED PANEL ANTENNAS AT POS. 2 & POS. 3
· INSTALL (1) PROPOSED RRUS 4449 B5/B12 NEAR POS. 3
SECTOR B ADD:
· INSTALL (1) CROSS-ARM MOUNT ON EXISTING POLE
· INSTALL (3) PANEL ANTENNAS ON PROPOSED CROSS-ARM MOUNT
· INSTALL (1) RRUS 4478 B14 NEAR POS.2
· INSTALL (1) RRUS 32 B66A NEAR POS. 2
· INSTALL (1) RRUS 32 B30 NEAR POS. 2
· INSTALL (1) RRUS 32 B2 NEAR POS. 3
· INSTALL (1) RRUS 4449 B5/B12 NEAR POS. 3
· INSTALL (1) DC6 BOX ON EXISTING UNISTRUT
· INSTALL (2) #8 AWG DC POWER TRUNKS & (1) FIBER TRUNK
IN EXISTING EMPTY 4" U/G CONDUIT
· REUSE (4) EXISTING 7/8" COAX CABLES

SECTOR C
· REMOVE (3) PANEL ANTENNAS AT POS. 1, POS. 3 & POS. 4
· REMOVE (1) RRUS 11 B12 FROM NEAR ANTENNAS
· RELOCATE (1) PANEL ANTENNA FROM POS. 2 TO POS. 1
· INSTALL (2) PROPOSED PANEL ANTENNAS AT POS. 2 & POS. 3
· INSTALL (1) PROPOSED RRUS 4449 B5/B12 NEAR POS. 3
EQUIPMENT SHELTER:
· REMOVE (2) RRUS 11 B5 FROM EXISTING POST IN SHELTER
· INSTALL (1) RRUS E2 B29 ON EXISTING POST IN
SHELTER FOR NEW B SECTOR
· INSTALL (1) 6630 BBU IN EXISTING RACK IN SHELTER
· INSTALL (2) RECTIFIERS IN EXISTING DC POWER PLANT IN SHELTER

The modification will add a new technology that increases wireless coverage capacity in the
area and will make the latest wireless technology available to users in the community with no
negative effects.
If you have any questions regarding this application, please contact me.
Respectfully,

Greg Davis
Greg Davis - J5 Infrastructure Partners - Phone: (415) 830-2003 - Email: gdavis@j5ip.com

